
Policy Discussion Papers - Decision Requested

Request for Recommendation 

Top Soil Removal & Site Alteration
By-law Update

 

Recommendation
 THAT Council approve Option #1 as outlined in the Report
dated April 3, 2009, entitled Top Soil Removal & Site Alteration
By-law Update from the Acting General Manager of Growth and
Development, and 

THAT Council direct staff to finalize the draft Site Alteration
By-law for approval by Council at its April 29, 2009 Meeting. 

Financial Implications
If the development of a by-law is approved, there will be a
minimal impact to the City of Greater Sudbury as only
approximately $50,000 of top soil is purchased directly by the
Municipality on an annual basis.

Background
Staff have appeared before the Priorities Committee of Council on January 21, 2009, and March 4, 2009,
with draft by-laws and reports outlining the progress of the development of the Top Soil Removal and Site
Alteration By-law.  The presentations included input from three (3) public meetings, as well as consultative
input from Council's Agricultural and Top Soil Advisory Panel whom have been apprised of staff's progress. 
Further, staff have met individually and as a group with members of the top soil producers within the City of
Greater Sudbury over and above the input received at public meetings.

At the Priorities Meeting of March 4, 2009, Council was presented with a series of planned modifications to
the draft by-law to incorporate input from the public meeting and subsequent meetings with the top soil
producers, which were: 

1. Provide an additional exemption from the by-law for site alteration activities on mining sites covered under
a Closure Plan as defined in the Mining Act.

2. Provide for the use of landscape architects as an additional professional qualified to undertake a Control
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2. Provide for the use of landscape architects as an additional professional qualified to undertake a Control
Plan Design.

3. Modify Schedule ‘B’ “Control Plan Requirements” to provide a more performance based document based
on objectives instead of the current prescriptive version to allow the industry and professional engineer more
flexibility in design to achieve objectives of the by-law.

4. With respect to the initial phasing in of the by-law, provide for a transitional Conditional Permit to allow
applicants to apply for permits immediately without full Control Plan documentation allowing the industry to
continue delivering product and design professionals time to gather information and put documentation
together for City review, with the undertaking of operating within the objectives of the by-law.

5. Provide additional clarification within the by-law that residential landscaping activities, which are captured
within other municipal regulations and by-laws such as the existing Site Grading By-law, the Planning Act,
Site Plan Approval process, Subdivision Grading Plans and the Ontario Building Code, are exempt from this
by-law.

Moratorium/Grandfathering

Further, the initial recommendation by staff to Council to place a moratorium on the removal of top soil from
the reduced designated Agricultural Reserve was modified, in response to concerns raised by the industry
operating within the Agricultural Reserve boundaries, some of which have submitted for permitting under the
former Town of Valley East by-law allowing such removal, that they be granted a degree of grandfathering.

The grandfathering, it was suggested, would allow them to clear what had been currently stock piled for
processing no further.  The removals would allow product that has been processed and thus subject to
some investment by property owners or producers to be salvaged for return on investment but no further
new removals initiated.  All provisions of the new by-law would apply with respect to protection of adjoining
properties/structures as well as rehabilitation.

After some debate, Council reiterated its commitment to maintain prohibition of removal of top soil within the
new Agricultural Reserve.  This is consistent with Council's Official Plan Policy, its Healthy Communities
Cabinet Initiatives and Provincial Government mandates.  However, Council requested staff to provide
another report with additional recommendations with respect to "grandfathering" existing operations on 14
sites identified to Council in our March 4, 2009 report for the Priorities Committee meeting of April 22,
2009.  The results are presented here for Council's review and consideration.

Options to Recognize Existing Operations within the Agricultural Reserve

The City’s Agricultural Reserve covers approximately 5,828 hectares (14,500 acres) of land stretching from the west
side of Chelmsford to the east of the Valley East Urban Area.  The new Agricultural Reserve is shown on Attachment
#1.

City Staff considered a number of methods to identify existing topsoil removal activities within the Agricultural Reserve
including: aerial photo review; windshield survey; and, property assessment queries correlated with the names of major
known topsoil producers.  The aerial photo review is considered to be the most reliable method of identification given
the clear, visual evidence of topsoil removal activity that it provides.  The City’s aerial photos for the Agricultural
Reserve are current to 2007.  

As indicated in previous reports, City Staff reviewed 2007 air photos for the Agricultural Reserve and
identified 14 sites where topsoil removal activities appeared to be underway.  The number of potential
topsoil removal sites in the Agricultural Reserve has been reduced to 11 through a further review of the
2007 air photos, property assessment information and local knowledge.  A twelfth site was identified through



the consultation process.  The location of these 12 sites is shown on Attachment #2.

Using these 12 sites, the following three options have been developed for Council’s consideration:

Option #1: Recognize Existing Topsoil Stockpiles

This first option would see sites with existing stockpiles of topsoil within the Agricultural Reserve recognized
in the Draft By-law so that owners/operators would be permitted to remove the existing stockpiled materials,
subject to permit and rehabilitation plan approval.  This option provides topsoil producers with an
opportunity to realize a return on their existing investment.  As well, stockpiles present clear, physical
evidence of an existing operation.  It also provides the City with a mechanism to ensure that the material is
removed in a controlled manner and that the site is rehabilitated after the material has been removed.  This
option is understood by the City’s Agricultural and Topsoil Advisory Panel and three of the four major known
topsoil producers.  This option represents a compromise that remains somewhat consistent with Council's
policy and Provincial mandates.

Option 2: Recognize Existing Topsoil Stockpiles And Permit 5 Hectares Of Additional Removal

Building on Option #1, this second option would also allow owners/operators of the 12 sites to remove
topsoil from an additional 5 hectares of land, subject to permit and rehabilitation plan approval.  This option
mirrors the Topsoil Removal By-law that was in effect in the former Town of Valley East.  If approved, these
sites would be specifically identified in the by-law.  This option would make an additional 55 hectares of land
in the Agricultural Reserve available for topsoil removal activities.  This area represents less than one
percent of the City’s 5,828 hectare Agricultural Reserve.  This option is not supported by the City's
Agricultural and Topsoil Advisory Panel, and is inconsistent with Council's Official Plan Policy and Provincial
mandates.

Option 3: Permit Topsoil Removal Across All The Property, Subject To Permit And Rehabilitation

This option would make the whole legal parcel of the 12 sites available for topsoil removal activity, subject to
permit and rehabilitation plan approval.  If approved, these sites would be specifically identified in the
by-law.  This option would make 331 hectares of land in the Agricultural Reserve available to topsoil
removal activity.  This area represents approximately 5.7 percent of the City’s 5,828 hectare Agricultural
Reserve.  Some of these sites have already seen substantial topsoil removal activity.  This option is not
supported by the City’s Agricultural and Topsoil Advisory Panel, and is inconsistent with Council's Official
Plan Policy and Provincial mandates.

Appeal Mechanism

Additional topsoil removal activities may have been initiated in the Agricultural Reserve since 2007.  In
order to address these concerns, the Draft By-law contemplates a site specific appeal mechanism.  

The site specific appeal mechanism would be through Council's Hearing Committee and would be an appeal
of a decision by the Director to not issue a permit.  The appeal would be only entertained by Council's
Hearing Committee provided the applicant provided evidence of an existing operation prior to January 1,
2009.

Conclusion & Recommendation



City Staff have developed three options to recognize existing topsoil removal operations within the
Agricultural Reserve for Council’s consideration.  City Staff recommend Option #1, as described above, and
seek Council’s direction to finalize the draft Site Alteration By-law for approval by Council at its April 29,
2009 Meeting.
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