
Policy Discussion Papers - Preliminary Discussion

Request for Recommendation 

Top Soil Removal & Site Alteration
By-law

 

Recommendation
 THAT the Top Soil Removal and Site Alteration By-law report
and draft by-law be accepted in principle, and 

THAT the Top Soil Removal and Site Alteration report and by-law
be referred to City staff for a meeting in February, 2009, to be
attended by staff and any Members of Council who wish to
attend in order to receive feed back from the general public,
agricultural community and top soil producers, and 

THAT an updated report and by-law be brought back to the
Priorities Committee for adoption. 

Finance Implications
 The fees identified in the bylaw are sufficient to offset the costs
related to compliance and enforcement. 

Background
Further to City Council's Resolution 2006-541 dated February 22, 2006, an "Agricultural and Topsoil
Advisory Panel" was established in part to examine Council's process, provisions, secondary plans, zoning
and Official Plan policy with respect to agricultural land/top soil preservation.  Council representation
consisted of Councillors Bradley, Thompson and Dupuis.

Meetings were held throughout 2006, including two public meetings with top soil producers (June 26, 2006)
and the agricultural community (July 25, 2006) seeking input into the issue of regulating top soil removal. 
The minutes of these meetings are attached to this report (see Appendix 'A').  The consensus of the Panel
and the public was that some form of control was required.

After the municipal elections of November, 2006,  Council re-established the "Agricultural & Top Soil
Advisory Panel" with Council represented by Councillors Dutrisac and Berthiaume.
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The Advisory Panel was advised on June 28, 2007, that progress to complete a Top Soil Removal By-law
was impeded by the lack of internal resources to which Council approved a budget option for the 2008
Budget to address the issue.

Provincial & Local Historical By-law Background

In 1977, the Province passed the Top Soil Preservation Act giving all municipalities the power to pass
by-laws regarding the stripping of top soil.

In 1982, the Regional Municipality of Sudbury prepared and considered such a by-law.  The by-law received
two readings by Regional Council.  Council ultimately felt that the Act was flawed and that any by-law would
be of little use, so they chose not to give the by-law a third and final reading.

The Towns of Rayside-Balfour and Walden also considered passing a by-law several times in the 1980s and
1990s but did not pass one.

In 1992, the Town of Valley East passed By-law 92-21 on this topic.  This by-law remains in effect for the
area of the former town, however it is based on the 1977 Top Soil Preservation Act which has been
replaced by new provisions in the Ontario Municipal Act, which came into effect on January 1, 2003, and
was further modified in 2007.  

Intent

This report presents a Top Soil Removal and Site Alteration By-law to deal with the preservation of
Agricultural Reserve lands and the regulation of top soil removal, placing and dumping of fill in areas outside
the current Agricultural Reserve including rural and former Agricultural Reserve areas.

Activities such as top soil removal, placing or dumping of fill and the grading of land can lead to problems
such as flooding and erosion, poor water quality, the degradation of farm land and damage to significant
natural areas.  Where development is involved, site alteration is regulated through the planning approvals
process, but there are other situations where there is currently no mechanism to ensure that site alterations
do not result in harm to adjacent properties, agricultural resources or a healthy environment.  The proposed
site alteration by-law would provide such a mechanism.

The Top Soil Removal and Site Alteration By-law would protect areas where there is currently no means for
the regulation of issues such as drainage and pre-development land disturbances.

The Municipal Act, 2001, permits municipalities through the implementation of a Site Alteration By-law to:

prohibit or regulate the placing or dumping of fill, the removal of topsoil as well as the alteration of the
grade of land,
require a permit for these activities,
demand reparation of damaged land with full cost recovery, and
impose fines when fill has been dumped illegally.

Council, through its "Agricultural and Top Soil Advisory Panel", had requested staff review existing policies
and if necessary prepare a by-law dealing with top soil removal.  After reviewing a number of municipalities
throughout Ontario for "best practice" principles, the Panel and staff concluded that a new, more
comprehensive Top Soil Removal and Site Alteration By-law was the best alternative.  A draft copy of this
by-law is included in this report (see Appendix 'B').

The Benefits of a Top Soil Removal and Site Alteration By-law

The Top Soil Removal and Site Alteration (TSRSA) By-law would assist the municipality in a number of



The Top Soil Removal and Site Alteration (TSRSA) By-law would assist the municipality in a number of
ways.  A TSRSA By-law will:

Protect lands within our "Agricultural Reserve" from further top soil removal activities and regulate
removal/alteration on lands designated as rural.
Protect the environment by prohibiting the dumping of incompatible material on agricultural land or in
an environmentally sensitive area, when no permits or planning approvals have been granted to do
so.  Should damage be done to the land in such a way, the removal of the offending material, the
reparation of the site, as well as the recovery of costs to do so, could be accomplished through a
TSRSA By-law.
Provide guidelines for developers who wish to grade land or stockpile topsoil prior to planning
approvals.  It would permit a developer to do some pre-development site preparation work, but under
the direction of the municipality.
Address instances where fields have been improperly leveled in agricultural areas, the filling or
re-routing of creeks or intermittent streams, the dumping of soil and other debris into valleys by
homeowners, the filling in of valley lands and woodlots, and the filling or draining of wetlands.
Ensure that the alteration of drainage patterns does not have a negative impact on neighbouring
properties.
Reduce dust and erosion problems in accordance with acceptable engineering practices and controls.

The Essence of the By-law

No person shall remove top soil, place or dump fill on land or alter the grade of land without a permit, unless
they are exempt from the provisions of this by-law (Part III). 

Site alteration and top soil removal or the placing of fill is regulated through the issuance of a permit.  Strict
protective measures are to be adhered to as outlined in the by-law.

No person shall remove top soil from areas designated in the Official Plan as "Agricultural Reserve".

This by-law would also repeal Valley East By-law 92-21 and provides for no grandfathering requiring all
individuals currently operating in the industry to comply with among other things, the minimum standards of
the by-law with respect to siltation, storm water management and dust/soil control to protect abutting land
owners and the municipal infrastructure. 

Key Features of the By-law

Some of the key features of the draft by-law are outlined below:

Moratorium on Top Soil Stripping in "Agricultural Reserve"

The recently completed Official Plan adopted by Council has significantly reduced the amount of lands
designated as "Agriculture Reserve" from approximately 70,000 hectares to roughly 13,500
hectares.  These agriculturally significant lands are designated for protection by the Province.  Furthermore,
the preservation of our soil resource is key to increasing the amount of food produced locally, an objective
highlighted in the EarthCare Sudbury Local Action Plan, which Council approved in 2003.  Our agricultural
soils are fundamental to the development of a more sustainable food strategy for Greater Sudbury.
Therefore, staff is recommending that no further top soil removal be allowed in these areas.

Exemptions

A number of activities are exempted by the Municipal Act, 2001, and as such may not be regulated through
the by-law.  Additional exemptions are identified in the draft by-law as well.  For example, the Aggregate



Resources Act allows exemptions with respect to the construction of pits and quarries, the Environmental
Protection Act allows exemptions with respect to waste disposal sites, and the cutting and placing of fill is
regulated under the Conservation Authorities Act.  A number of other Acts allow for the altering of land for
such purposes as the construction of roads, the clearing of drains and ditches, erosion control and a number
of other activities involved in the development of municipal infrastructure where allowed.  Certain
exemptions have been identified by staff and generally exempt residential activities and the activities of the
City and its local boards.

Criteria for a Permit

Those circumstances not exempt from the provisions of the TSRSA By-law would require a permit for site
alteration.

Required Information

To obtain a permit, the TSRSA By-law requires that a Control Plan be prepared and sealed by a
Professional Engineer showing details of the existing site and surrounding area, as well as the proposed
alterations.  The Control Plan would address removal/placement of materials in an orderly fashion.  The
plan would include protection of the surrounding environment including; storm water systems, water
resources (streams, lakes, rivers), municipal roads and adjacent properties.  Further, a Rehabilitation Plan
would be required, including existing soils profile and geotechnical/agronomist consultant's input.

Environmental Protection

The issuance of a permit would be contingent upon the assurance that the placing or dumping of fill would
not result in environmental or property damage, or the disruption of drainage patterns.  This assurance
comes from the applicant meeting a set of criteria as outlined in the TSRSA By-law, including an
Environmental Security Deposit.

Erosion Control Plans

Erosion control during site alteration activity is essential.  An erosion control plan would be required and
would include information regarding locations of land disturbing activities, soils stockpiles, site management
control measures, as well as a schedule of anticipated starting and completion dates for these activities. 

Minimize Municipal Interference - Self Regulating Through Third Party Professional

The by-law provides for the design and site review of the site alteration through the design professional
hired by the property owner.  Weekly compliance reports providing details of adherence to the Control Plan
minimizes the municipality's involvement.  Non-compliancy either as reported by the design professional or
by way of a public complaint will result in an investigation by municipal officials and may result in revocation
of permits and charges being laid by the municipality.  Ultimate control for the issuance of permits remains
with Council and decisions of staff are appealable to Council's Hearing Committee.

Enforcement & Liability

The site alteration agreement will include an Environmental Security Deposit to be lodged with the
municipality that would be equal to the cost estimate for the work authorized by the permit.  This is to
guarantee that the work is completed in accordance with the permit.  A list of standards is included in the
By-law that carefully outlines the expectations for the work taking place under the permit.

A person that contravenes the provisions of such a by-law would be liable under the Municipal Act, 2001. 
For an individual's first conviction, a fine of up to $10,000 can be levied, with a fine of up to $25,000 for any
subsequent convictions.  If a corporation is convicted, the maximum fines are $50,000 and $100,000
respectively.



This is Council's first by-law prepared with provisions to charge the Officers and Directors of corporations
deemed to be contraveners of the by-law.

Remediation

If fill has been placed in contravention of the By-law, the fill may be removed by the municipality at the
owner's expense.  The municipality may also order the person who has contravened the By-law to
rehabilitate the land and/or restore the grade of the land to its original condition.  The cost of reparation can
be recovered through the municipal tax system, or by use of the permit holder's security deposit, if
applicable.

Fees

Top soil removal and site alteration permit fees consists of 2 parts.  Part one is a non-refundable processing
fee.  The second part is an environmental protection security fee (deposit or letter of credit) to ensure
compliance with the by-law and is refundable if the work complies to the Control Plan.

Summary
Further to Council's resolution, municipal staff has sought the input of the public, industry and the
agricultural community through public meetings.  The consensus indicated that a new top soil removal and
site alteration by-law encompassing the full Greater Sudbury land area was required.  The by-law was
prepared after consulting with a number of other Ontario municipalities such as Ottawa, Barrie, Niagara and
Brampton on "best practice" principles.  The proposed by-law was presented to Council's Agricultural & Top
Soil Advisory Panel on November 3, 2008, and January 8, 2009, for review and input.  It is now presented
for your review based on the Panel's recommendation to move it forward for implementation.

Next Steps
This report and by-law, if accepted in principle on initial review by Council's Priorities Committee, will return
to the Priorities Committee for acceptance only after a meeting is held by staff to receive feed back from the
public, including the agricultural community and top soil producers. 

This meeting would be advertised and scheduled for February, 2009, with an updated report and by-law
returned to the Priorities Committee for a second review and decision.  If acceptable, adoption of the Top
Soil Removal and Site Alteration By-law by Council could occur as early as April, 2009.
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